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take all necessary steps' to preserve order. In the exercise of such
powers the military may find it necessary to interfere with the actions,
and even with the life and liberty of civilians. The relationship
between the military and civilians known as a state of martial law
has not arisen in this country since the Civil War of the seventeenth
century. A state of martial law has, however, existed during the
present century in South Africa, Southern Ireland, Palestine and
parts of India. The degree to which the military may interfere with
civilians will vary with the circumstances. The test is whether the
interference is necessary in order to perform the duty of repelling
force and restoring order. The military authorities would be justi-
fied in ordering civilians to quit their homes, to obey a curfew order,
to dig trenches or to render services, provided such orders were
necessary for the defence of the country. If a civilian refuses to
comply with such an order, the military are justified in enforcing
obedience.
In order to establish whether breaches of duty have been com- Military
mitted, the military may find it necessary to set up military tribunals Tribunals.
to try civilians. Prompt punishment may be necessary as an ex-
ample to others. In exceptional circumstances offenders may be
condemned to death. It would on occasion be justifiable to shoot
an offender without any trial at all, e.g. an officer in charge of troops
might justifiably order his men to shoot anyone about to cut a
telegraph wire with intent to assist the enemy. In every case the
action taken must be judged by the test of necessity. Sometimes it
would not be justifiable even to bring an offender before a military
tribunal. It might be sufficient to detain him in custody until he
could be brought before a civil court. The tribunals established by
the military are not judicial bodies and must be distinguished from
courts-martial set up to try persons subject to military law for
offences under the Army or the Air Force Acts, 1955.1 They are
merely bodies set up to advise the military commander as to the
action he should take in carrying out his duties: see Re Clifford
and Cf Sullivan, [1921] 2 A.C. 570; K. & L. 459.2 It is, however, in
regard to the establishment of these military tribunals that the most
difficult problems regarding a so-called state of martial law arise.
Before the establishment of military tribunals there will usually be
a proclamation of a state of martial law, but it is not the proclama-
tion which makes martial law, but the events which have created the
emergency. Subjects have the right to question any act of the Execu-
tive or military in the courts which can decide whether or not a state
of martial law exists. A proclamation may be evidence of such a
1 P. 416, ante. In time of emergency additional statutory powers may be con-
ferred upon courts-martial; see pp. 426-7, post.
* Pp. 425-6, post.